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A28 UGCe AzdH
Al1Ad UGCY 99
I. UGC9] 73
1. UGC<} UCC
UGC+ user—generated content®] FEAFo]= A ‘o] &2} A2 H
=3 e ¢ Adu. Y T8y duiglEo] wWol AL&3)
g0o]= UCC(user—created contents)e|t}. 19993 HH¥ tSAHFYA

o| el A UCCehe $olg AH&sty] Aastedrta geho e ol
Ao ME TAYL A9 fRE UGCEE AL AL $2 ]

i

DMCA% #4ol 8ol Mg S4-", A A2, 20009 o
GA%, “UCC AZAYWA BAF % AAuetel B AT -UCC

4) o]t 3], “UCCs A=tA", AR ge3s]#], 2149 #A33.(2007. 5.), 694,

5) Steven Hetcher, User—Generated Content and the Future of Copyright:
Part One - Investiture of Ownership, 10 Vand. J. Ent. & Tech. L. 863
(2008); Michael S. Sawyer, Filters, Fair Use & Feedback:
User—Generated Content Principles and the DMCA, 24 Berkeley Tech.
L. J. 363 (2009 & vthre &dolx UGC %= User-Generated
Content#hi= &0l & AF&3lal vk



gojHol A UCCEE= W user—-created content?] FiAO]E ALY
= A% = JdAWOFE Uniform Commercial Code” H&

Universal Copyright Convention®] F&#Atol= AFEH TS
T3k ‘created’ @i Rdo = AR ol ou|7F @A el wHE,
‘generated’ = ‘2o 59} A#Egle] ‘WEoR T Aol
oJulE ZHAA €n. webd UCCeEbe= &ol& HASHA AREsHH, ol &
Z7F wbE s 9de]l Aol & Ag-ol= UCCrE il a3x Xd
4oz UCCTE =4 =tk ey oA /ide dtofshes AR U=
B UGC7F s+=d 123 UGCel

FAgo] EFHo] Yo FPALE] Hi Aol 134 ge B
=2
=]

gal7h Bk Age.

g, =l wdodAe ‘F'lZ=(contents) #he RS Bl & e
gl YAERNEAY WA, 3 go] WE o BolME ‘ZRx'eE
J7k AR IV AFstE FEEITAA A el

ot etar Aeojs o] ik ¥l
Macmillan English DictionaryS ZtolH W ‘contents’= ‘WEE E&

2P E onst ‘content’s E7FAFHALIZ A “fUALo] Ev CD-ROMO

6) OECD, Participative Web: User-Created Content, Working Paper,
2007.4.12.

7) Hetcher, supra note 5, at 871.

8) WIKIPEDIA <do] wWAol|A UCCE HAstd, ¥ FokolAl Uniform
Commercial Code®} Universal Copyright Convention®] W2} 2

9) http://www.korean.go.kr

- 10 -



ojth, B =woA= PolE AHES ul= ‘content’Zal X 7|Slal Fo]E

AT W FEea s % S,

-/

AEHOR o] wFIME UCCes RAS AME3HA @rx UGCehs

=
2Ae A8SE Bk WE AN 48D 802 Agat Qe
w5 Fa8k7] WEoluh

2. UGC9 7

Sof 9sja] wrEolx wkA | 21417] SIEY AthelE 1

==
T

2 ol¥sa gtk 21479 AN SAAE BE F2 AEHT 9
3

10) 1. contents [plural] the things that are inside something such as a
box, bottle, building, or room
2. contents [plural] the things that are written in a book, magazine,
letter, document, etc. 2a. a list at the beginning of a book or
magazine, showing the parts into which the book or magazine is
divided
3. [U] the subject, ideas, or story that a piece of writing or a radio
or television program deals with 3a. any material, such as writing,

pictures, or music, that appears on a web site or CD-ROM
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Age] vViFEA g3 AFHoR FEA JUE FYsT BEFAA
FolAz watsta om, o 2% AnE Agsta FFei

OECD&= UGCE ZAste Al 7HA] 71eS AL ATh13)
A WA= IR AFolt. UGC7E 57] faiAE slg He8E

Ao g v o] gaEe] AT F Ae PYAIE Foll AAE o] glojof

ot webA o] AF A Adedvkal striete o] W Aol

2 UGCE a7 #ofe] AR ofdl ojnjFolse] %L watt) o
i} of7lolq AEAold AW Teze] Aavel WAH HAy oo

11) HFAA, “Web 2.03 A24A”, A7F AZ4A, 20083 7125, 444,
12) WA, “&4% UCCe AdelF", &=d8Ae, 2007, 26~28% Z
13) OECD, supra note 6 at 8~9.
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1
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o2 M AR Ag-ellE o= HETPt obd ofupFroje] AF o A
Zta) & ¢ lom, getEddselda srds HellA #93 FHT
S5 APHA & Aol MAAYI dHG9 #Fol7] Wiel UGCH]
Mool vt B 4 gls Aotk

QoA AF L OECD =wolA ArshE 7de Al dol2 8 oFsiH,
TE, B, vl E & ok TR vHEAHE 24
= ¢ 2.0 Ade] UGCe] Aol nlFo] Huehx 243 /g e sda
Azte] EXuk R Aolgts 24t WA =9E s d oA 23]
BAAE Adeieta AZHgh UCCe tiv)ste] UGCe MdS shot
atA AuRrokd AAF, e 8318 UGCHd =qishks A 4
dopA @2 Aoz dAdtdn. dvkstd of¥ UGC7F F&Adol gl
FEEA AZEo] eiet HEAlEe] Hrgte 1 UGCTE 71E A%ES
o] &% Aol A= AFAMTel sFrtH 2 o] &2 Aol go] H

14) A9, “UCCel w3k WA FAo] gk A7, F2bat de, 20099 &2,
1144,
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o] 7] wWiel o v gl =ojeba Aza.

I. UGC #4d 249 a3

1. = UGC #d A

el A= 2006W@5-EH JAEUAAIS] Aol UGCE #A7HdA
UGC & AFge] J58 A 4AE Hola glom, Y ALC]E 7hy
b UGCE HFi AE T8 5934 AIEZ 3584 st

Fo TN AlES 20061 195-E 2007 3¥7bA €3t et

i)
4B
zi
-
N

F 578k o4+ 100Mbps ©]de] i AHY ®go] %

AbEaglar, PMP 2 o ghelel, X" A=
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121) 9 F.Cas. 342, 344 (C.C.Mass. 1841) : Thus, for example, no one
can doubt that a reviewer may fairly cite largely from the original
work, if his design be really and truly to use the passages for the
purposes of fair and reasonable criticism.

122) 15 F.Cas. 26, 60 (C.C.Mass. 1869).

123) 9 F.Cas. 342, 348 (C.C.Mass. 1841) : In short, we must often, in
deciding questions of this sort, look to the nature and objects of the
selections made, the quantity and value of the materials used, and the
degree in which the use may prejudice the sale, or diminish the
profits, or supersede the objects, of the original work. Many mixed

ingredients enter into the discussion of such questions.
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134) § 107. Limitations on exclusive rights: Fair use
Notwithstanding the provisions of sections 106 and 106A, the fair
use of a copyrighted work, including such use by reproduction in
coplies or phonorecords or by any other means specified by that
section, for purposes such as criticism, comment, news reporting,
teaching (including multiple copies for classroom use), scholarship, or

research, is not an infringement of copyright. In determining whether

- 72 -



(1) A107x Agk

°l

i,
2
il
rlo
rok
o
2
r o
poy
o,
(0]
o
i
ic
2
>,
2
b
po
o,
o
il
2
e
=
=y
v
s
Ll

S5 BAe wgolt A 98 HHel L Qo dNste 2

the use made of a work in any particular case is a fair use the
factors to be considered shall include —
(1) the purpose and character of the use, including whether such use
is of a commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to
the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of
the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of
fair use if such finding is made upon consideration of all the above
factors.

135) Ass'n of Am. Med. Colls. v. Mikaelian, 571 F. Supp. 144 (E.D.Pa.
1983), aff'd, 734 F.2d 3(3d Cir. 1984).
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139) Pierre N. Leval, Toward a Fair Use Standard, 103 Harv. L. Rev.
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2007. 6. 4. “Let's Go Crazy”9 AZdAE& A/ UniversalAt7t
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(1) DMCA §512(c)(3)(A)19D2] 4+4

190) Lenz v. Universal Music Corp., 572 F.Supp.2d 1150, 1153-54
(N.D.Cal. 2008).

191) §512(c)(3)(A) To be effective under this subsection, a notification
of claimed infringement must be a written communication provided to
the designated agent of a service provider that includes substantially
the following:

(i) A physical or electronic signature of a person authorized to act on
behalf of the owner of an exclusive right that is allegedly infringed.
(i) Identification of the copyrighted work claimed to have been
infringed, or, if multiple copyrighted works at a single online site are
covered by a single notification, a representative list of such works
at that site.

(iii) Identification of the material that is claimed to be infringing or to
be the subject of infringing activity and that is to be removed or
access to which is to be disabled, and information reasonably
sufficient to permit the service provider to locate the material.

(iv) Information reasonably sufficient to permit the service provider to
contact the complaining party, such as an address, telephone number,

and, if available, an electronic mail address at which the complaining
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(iv) A AFA7E Ae] 42 complaining party)sl] Al 21257

Feldon FEE PR, A BW Fi, AW, a9x bssoa

party may be contacted.

(v) A statement that the complaining party has a good faith belief
that use of the material in the manner complained of is not
authorized by the copyright owner, its agent, or the law.

(vi) A statement that the information in the notification is accurate,
and under penalty of perjury, that the complaining party is authorized
to act on behalf of the owner of an exclusive right that is allegedly

infringed.
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= 18 S DMCA §512(0)B)(A)(W)e] Aol a-sh=A] o -0

192) DMCA §512(f) Misrepresentations. — Any person who knowingly
materially misrepresents under this section -
(1) that material or activity is infringing, or
(2) that material or activity was removed or disabled by mistake or
misidentification,
shall be liable for any damages, including costs and attorneys' fees,
incurred by the alleged infringer, by any copyright owner or
copyright owner's authorized licensee, or by a service provider, who
is injured by such misrepresentation, as the result of the service
provider relying upon such misrepresentation in removing or disabling
access to the material or activity claimed to be infringing, or in

replacing the removed material or ceasing to disable access to it.
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193) Lenz v. Universal Music Corp., 572 F.Supp.2d 1150, 1154-56
(N.D.Cal. 2008).

194) Norforlk and Western Ry. Co. v. American Train Dispatchers Ass'n,
499 U.S. 117, 128 (1991).

195) Miller v. French, 530 U.S. 327, 326 (2000).

196) 17 U.S.C. §107.
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ABSTRACT

UGC and Fair Use

Im, Gwangsup
Dept. of Law
The Graduate School

Seoul National University

The development of computer technology and the Internet has
made it easier to create and share UGC(User-Generated Content),
and UGC services have become the leading cultural industry in
the 21st century. Recently a father videotaped his young daughter
dancing like the well-known woman singer who sang a song "I'm
crazy", and posted it on Naver.com, a popular Korean UGC site.
But Naver removed the video at the request of the copyright
owner of the song, and the father claimed damages against the
copyright owner and the NHN Corp. asserting that it was
non-infringing use.

A similar case happened in US. Lenz videotaped her young son
dancing in her family's kitchen. The song "Let's Go Crazy" by the
artist professionally known as Prince played in the background.
Lenz uploaded the video, twenty—-nine seconds in length, to

YouTube.com, a popular Internet video hosting site, for the
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purpose of sharing her son's dancing with friends and family. But
the owner of the copyright to "Let's Go Crazy" sent YouTube a
takedown notice pursuant to Title II of the DMCA, 17 U.S.C.
§512(g). Lenz asserted that her video constituted fair use of the
song and thus did not infringe Unversal's copyrights. The video
was reposted. And Lenz filed suit against Unversal claiming for
damages.

Copyright infringement may occur whenever somebody
reproduces and distributes copyrighted works without
authorization. In the above case, it is difficult to interpret the
UGC as an fair citation under Korean Copyright Law, for if the
musical works are removed from the UGC, the remnant is
meaningless by itself as a copyrighted work. On the contrary
interpreting the UGC as an fair citation would exceed the limit of
legitimate interpretation of the fair citation clause(Article 28) of
Korean Copyright Law.

Article 103 of Korean Copyright Law provides that the
complaining party should prove that their copyright was infringed
and that the users should prove their use is allowed by the right
authority. If a use of the copyrighted material comes under the
limitation clauses on copyright, the use is authorized by law.

Unnecessary removal of non-infringing material causes
significant injury to the public where time—sensitive or
controversial subjects are involved and the conter—notification

remedy does not sufficiently address these harms. Thus, the
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Regulation for Korean Copyright Law should be revised to the
provision that a copyright owner should consider the limitations
on copyright in the determination of the copyright infringement. A
good faith consideration of the limitations on copyright prior to
issuing a takedown notice will not be so complicated as to
jeopardize a copyright owner's ability to respond to potential
infringement. Requiring owners to consider the Ilimitations will
help ensure that the efficiency of the Internet will continue to
improve and that the wvariety and quality of services on the
Internet will expand.

UGC continues to grow in popularity and feature one of the
most important media industries. The fair use of copyrighted
works 1s as important as the protection of the copyright works.
Now such a paradigm shift as the balance between two values is
needed in Korea.

Consequently, I suggest that Korean Copyright Law provide the
fair use clause, and that the provision require the copyright
owners to consider the limitations on copyright before the

takedown notice.

keywords : UGC, fair use, fair citation, online service provider
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